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Before the 

FEDERAI. COMMUNICATIONS C O M M l S W E I V E D  
Washington, D.C. 20554 

In the Matter o f  

Aiiiendmenl of Scction 73.202(b), 
Table of Allotments, 
FM Broadcast Stations. 
(Chillicothe and Ashvil le, Ohio) 

M M  Docket No. 99-322 
RM-9762 

To Assistant ChieT, Audio Division I 
R E P L Y  TO COMMENTS IN  RESPONSE TO REQUEST FOR SUPPLEMENTAL 

INFORMATION 

Clear Channel Broadcasting Licciiscs, Inc , a subsidiary of Clear Channel 

Communications, lnc (together, “Clear Channel”) and the licensee of WFCB(FM), Chillicothe, 

Ohio, by its attorncys, hereby submits its reply to the “Comments in Response to ‘Request for 

Supplemental Information”’ (the “Coinnients”), filed on July 17, 2003 in the above-captioned 

proceeding by Franklin Communications, Inc , North American Broadcasting Co., and WLCT 

Radio Incorporated (collectively, the “Joint Petitioners”).’ In this proceeding, the Commission 

reallotted WFCB to Ashville, Ohio, as that community’s first local service, finding that it would 

result iii a prcfcrenlial arrangement of allotments under the FM allotment priorities ’ The Joint 

Pctitioners’ Comments werc filed in response to the Commission’s June 2, 2003 Request for 

Supplemental Information, whlch sought a showing from Clear Channel that Ashville IS 

’ Clear Chaiiiiel hcteby requesis Icdvc to subilut (his Keply io the extent that i t  is necessary for i t  to do so In thelr 
Cornineiirs, the Joint Petitioners iiitroduce compliance with the Commission’s local radio ownership rule as a basis 
for rebersing the Cornmiwon’s alloiment dccision Clear Channel has not had an opportunity to respond to this 
argurnciit Moreober, as discussed hcreln. the Joinr Petitioners offer a faulty and insufficient factual showing 
p u i w a i i i  10 l u c k  Accordmgly, tlic public interebr in  the development of a full and complete factual record in this 
pruicedins  support? the Comi~ss ion ’s  acccprance of ih i s  Reply r 
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iiidependcnt of Columbus, Ohio under the factors outlined in Fuye and Richurd Tuck ' Clear 

Channel submitted such a showing in a July 17, 2003 Response to Request for Supplemental 

In hrmation (thc "Response") 

In thcir Coinments, the Joint Petitioners advance two arguments: first, that the 

reallotmcnt of Chaiinel 2278 from Chillicothe to Ashville is prohibited by the recently adopted 

local I-adio owiicrship rule,' and second, that under Tuck Ashville IS not independent of the 

Colunihus, Ohio Urbanized Arca. Neither a rgmen t  i s  persuasive 

The new local radio ownership rule, which is not even effective yet, presents no bar to 

the Asliville allotment Thc Commission has consistently addressed multiple ownership 

compliance issues raised in  an allotment proceeding in the context of the implementing 

applicauon, not at (hc allotment stagc i, At the allotment stage, the Commission determines 

whctlier the proposed changc in community of license wi l l  result in a preferential arrangement of 

allotments using its FM allotment priorities, not whether a particular entity is qualified to hold 

thc station liccnse if  the requcsted change i s  granted ' Nothing in the Ownershq R&O indicates 

' Foj'e ond K i r l i m d  Tuck, 3 FCC Kcd 5374 (1988) 

' S C P  117 ilir Mniwi of 20113 8ieuuwl Hegi,loroi~~ Rewen. ~ Re~~iwv  uf /he CnmmiJrion L Brouilcuil Owiwrshrp Rules 
,in(/ Oihw Rulc, A,lupiwl Purririmi in .Scclio,? 202 u/rhe Tt.lrcn,ninunicaliun~ Acr o/ l Y Y 6 ,  FCC 03-127. MB Docket 
No 02-377. rclcxed July 2, 2003 ("Oiwct (/ l ip RdO')  

' I n  a ralhei lengthy scctioii tha t  provides a n  rxhaustive account ofpast Commission rules and regulations 
coiiceining a radio statioii's ohligauon ro serve its local comniunity, the Joint Petitioners also contend that the local 
radlo ownerhhip rulc spelled out in (he Omnerrhip R&O has rendered the Tirrk analysis obsolete However, the 
O ~ r ~ i \ h i p  RRO contams iiothing purpurtiiig to ovei ru le  the Commission's historical allotmentpol~cies, and the 
Joint Pctitioncrs' anenipr to revolutioiiizr Tonunision policy is woefully out of place in the post-grant phase of a 
siiiglu rllliitniriit case 

"Si? Driruil L n k o  i i d  R n r i ~ e ~ v i l l ~  M i ~ i ~ i ( ~ . w m  ( i d  Eiid(4iii, Norlh Dukoiu, I7 FCC Rcd 25055. 25059-60 (2002) 
("D[,iroii Lnhi,\") ("In order to achicve a n  efficient and orderly transaction of both the rulemaking process and the 
5ubscquent application process, dny m u ?  i%'ith rebpecr to compliance with Section 73 3555 oithe Rules wrll he 
conudered in coiuicction wirh thr applicdtion lo implement this reallotment "). Leilevfrom Parr  H Doyle, Acring 
Chic/, lu(1io S e n ~ i c e ~  Divirion, lo P o d  A Ci1(4 \k i .  E q  e/ d ,  Fde No BAPH-20001 IOIABD (May 24, 2001) 

' Sec M ~ i i i f i c ~ i i ~ t i  o/ FM ~ i r i ( 1  Tdevi\ioii Auihorirniioii, io Spwb> o New Cumrnun~@ of License, 4 FCC Rcd 4870 
( I9XY), ,('con gwwied i i i  par/> 5 FCC Rcd 7094 ( I  990) 
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that  the Commission intends to depart rrom th i s  practice, nor should it. Moreover, unless it 

providcs the s ta r rwlh  specific instructions to the contrary, the Commission does not apply new 

rules or policies rctroactivcly to allotinent proceedings in which an action has been taken.’ This 

policy r e c o p z c s  the fact that rhc Commission pennits parties to rely on allotment actions once 

they have beconie effective.” Here, it i s  undeniable that the Ashville allotment has become 

effcctive, and nothing in the O i v u e d u p  R&O directs the staff to apply the new local radio 

owncrship rule retroactively 

The Joiiil Petitioners’ T1it.k argument also fails to provide any basis for reconsideration of 

thc Ashville allotment Clear Channel’s Rcsponse clearly showed that Ashville is a separate and 

distinct community, independent from the Columbus Urbanized Area under the Tuck factors 

Under thc Tuck analysis, the FCC considers “the extent [to which] the station will 

probide service to the entire Ilrbaniied Area, the relative populations and proximity of the 

suburban and central city, and most importantly, the independence of the suburban 

l h e  Joint Petitioners overemphasize the importance of the first two elements of 

the Turk analysis and present precious little IO rebut Clear Channel’s showing. With respect to 

’ . S w  fhirnwell, Soi,lli Cot ohnu. ond PcnihroLe. Douglas, Willmooche, Szoruhoro. PulaJki, EaJl Dublin, 
Si inin\ho,o om/ Tii,in Ciy, Goorgio, MM Docker Vo 00-18 (released July 2 5 ,  2003) (noting that, in adopting a new 
policy nor to giant rl rulemaking petirion that  iequirca a vacant allotment “backfill” to preserve local service, the 
Coinmission “dld nor imtruct the staff to sei aside prior actions” and t h a t  such a “going-forward approach best 
accommodate, the needs o i rhe  lisieners 2nd thc nccd of  licensees for an orderly adnunistratwe process ”) 

” Set, Aithui n. h’ortlrpoi~i. Tu~~oIon ,11 ,  Ciiinp Hi l l .  Cui ilenrlule, Hoinewood, Birmingham. Dadeville. O r r v i k  
Gor,rhlrrrei. Pine L e d  Jr,inson 1 1 d  Thoiiin~ion, .4/rihnma, DA 03-1 124, MM Docket No 01-104 (released May 

rulemaking proceedinyh once they become effective, because such a policy “benefit[s] the public”), Wzndow, Camp 
I n i l r .  h l i i j r i  unilSun CiO, W r r l .  Aiiiona, 17 FCC Rcd 14688 (2002) (grantmg an Applicatmn for Review and 
allouing a slation to Sun City Wcst, Aiizona, because, subsequent to the Report & Order in the proceedmg, the 
Cornmlwon had granted a n  application to ilowiigrade a station in  Yuma. Arizona, and amended the FM Table of 
Allotincnrs daordingly, slimmating a conlllcr ulth the Sun City West allotment) 

20, ?oo.;) (scaring that i t  is Conutussion policy to accept rulemaking proposals that rely on actions taken In earlier 

I,, 
Sei, Olii Fort, Fleichet, iiiid Asliciv/lc. A’oiih Coiol i~ i i i ,  Suigoi,i\ville. Teni~essee. on11 Augusta, Georgia, DA 03- 

2 0 3 5 ,  MM Docket No 01-175 (2003) 
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s i y u l  coverage, WFCB serves only 2.7% of the Columbus Urbanized area from its existing site 

(the site proposed i n  its implementing Form 301 application) It is well settled that a Tuck 

analysis is not required at all for cases i n  which less than 50% of the urbanized area will be 

covered.' Morc fundamentally, however, the Tuck analysis in this particular case was tnggered 

by a rcqucst from the FCC based on ii Jpecululwe possibrlity of afuture move of WFCB to serve 

morc oltlie Columbus markel. Thc “service to the entire Urbanized Area” prong of analysis, 

therefore, is by definition unquantillable in 1111s case and cannot have any weight. In any ease, 

the Commission has approved reallotinent proposals in which 67% and even 90% of the 

u r b a n i d  area is served.'* 

With respect to the size and proximity of Ashville as compared to Columbus, Ashville, 

wilh 3.174 residents accordiiig to the 2000 U S Census, has substantial population. Despite the 

.Joint Petitioners’ attempted sleight-of-hand in claimint: that “[tlhe city limits of Columbus are 

u i t h i n  10 miles of Ashville,” Ashville is 19 miles from the center ofColumbus, as shown by the 

Joint Petitioners’ own evidence 

distances 

spottcd along the way with distinct small villages. Tellingly, the Joint Petitioners themselves 

note the “rural nature” of Ashville 

The FCC has approved reallotments involving comparable 

I?  The area betw8een Columbus and Ashville is at stretches entirely undeveloped, 

I 5  

‘ I  .(ce t l~wdla,i if, 4liihrrmii and Chi i r r~r l t r io~l tc i~.  Flwii lo, 10 FCC Rcd 10352 (1995) 

I ’  Src  ,bli!Ilins irrid Biiiilrcltift. Air& ’%.  Souih Curidinn, 14 FCC Kcd 10516 (1999) (67”/u of urbanized area covered by 
reallottrd facility), 0,iuhi and Leiipp A w w i i i ,  14 FCC Rcd 13547 (1999) (90% of urbanized area covered) 

l i  S w  CCominentb d t  Exhibit C (cop). O f M d p Q u e S I  printout showing a distance of 19 1 mles and driwng ttme o f32  
ininutes fiom Ashvi l le  io the center ofColumbu5) 

I 1  SCW Mohri/\, Miilro Bcnd. Chil l i ioihe, Lee ‘ 5  .Si,mmii, Lo Monle, Warsaw, Nevadir. Mayyville & MadiAon, 
MIS w i u i  & T i p 2 k o .  Juiiclion Cii,! Humholilr. Mu) \villc r”u Birrlington, Kunsns & Auburn, Nebrasko, 16 FCC Rcd 
2 I 182,  Z I 183 n 5 (2001) (approvlns reallotmcnt of a station IO Lee’s Summit which lies 21 kilometers o r p s t  under 
17 iniles from “Kanbas CiIy‘s ccntei city coordinatcs”) 

I‘(oniinenls at 7 

4 



I n  any case, the Comiiiissioii has held that the final Tuck factor, interdependence of the 

coiiiiiiuiiity and urbanized area, is “the most important factor considered.”ih The FCC considers 

a community independent wheii a majority of the eight sub-factors demonstrate that the 

coiiiniunity is distinct from (he urbanized area.” As noted below, the record set forth by Clear 

Channel in its Response ovcm~helmingly establishes that a majority of the Tuck sub-factors are 

satisfied i n  tdvor o f  hiding Ashvillc’s independence from Columbus 

liiilependeiii Loco1 Governmenl tint1 Elected Officials ~ The Joint Petitioners do not 
cvcn attcnipt to contest the fact that Ashville has its own elected local government 
comprising “its own mayor, city council and other various elected village officials.”i8 

Indepentlciil Mutiicipul Senvces Such As Police. Fire Protection. Schools and 
Lihrurres ~ The Joint Petitioners similarly concede that Ashville has its own fire 
department and police force, as well as a school system entirely independent of the 
Columbus school systcm I’ Ashvillc also has its own water and sewer facilities and 
ambulance service 

C’oininunitj~ Leuders tint1 Residents Perceive [he Commumfy us Sepcirute - Clear 
Channel submitted with its original Tuck showing a letter from Ashville’s Village 
Administrator, Frank Cluistman, in which he states that Ashville is a separate and 
distinct village. The various Ashville community organizations listed in Clear 
Channel’s Res onse offer further evidence of Ashville’s actual and perceived 
indcpcndence 
mayor concerning the “creep” of Columbus southward towards Ashville,” which 
comes nowhere close to undermining Clear Channel’s showing on this sub-factor 

Thc Joint Petitioners offer only a comment in a speech of Ashville’s 

16 .E ,(’) en, K,nc on,  i d  Siulerhr,,o. Georgia, P,ilnrkn r i d  Middlebiirg, Floridti, 17 FCC Rcd 20485, 20486-87 
(2002) 

Siv U r t i u r l  Lohe>, 17 FCC Rcd 25055. 25057 11 10 (2002) I, 

Cominenrs a t  7 

,\re I , /  at  9 

Ih 

I ,I  

‘ “ L w  I lc~ponsc at t xh lb i t  6 (listing Ashville civic organizations). 

” .Sw Comment? ar 7 Indeed, the ciied mayor’s ?perch, the annual State ofAshville address, is further evidence of 
Ashville’s independcnce and drive to niainlain self-deternunatlon The Mayor notes in closing that “the village IS in 
sound findiicidl condition with a greai school system and great community resources, and I will diligently work for 
our bision Reniembcring our rural hcritage, ihc village of Ashville will be a strong and friendly community 
ufCciii1g an e n h , ~ i ~ c d  quality of l i t e  achievcd thiough progress and teamwork It wil l  be a place people will want to 
l ivc  and businese5 wi l l  want to locdie ” T17r SIU/LI  ujAchvil le Aildren, Mayor Chuck Wise (2003) 
(htir, ‘ % v w + ’  aghvi l leohio~~ci /s ta te~~tashvi l leZ003 h&, last v~sited August 8, 2003) 
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Iiitlcpendent Commercial Estuhlrshmenls, Health Facilities, and Transportalion ~ As 
evidenced in Clear Channel’s Response, Ashville is a village with a multitude of 
thriving commercial establishments The Joint Petitioners manage only to nitpick that 
Ashville has no health care facilities, but even this feeble rebuttal fails to identify the 
several doctors, optometrists, and dentists who practice in the town. In addition, the 
Berger Home Hcalth facility, a nursing service that provides medical assistance to 
home bound patients, is located in Ashville and is associated with Berger Hospital of 
Circleville. 

Independen/ Tek.phone Book a i d  Zip Code - Included in Clear Channel’s Response 
is a photograph from Ashville’s website of  the Ashville Post Office, listing Ashville’s 
LIP code. While the Joint Petitioners complain that Ashville shares its zip code with 
one other community and its phone book with several nearby communities, i t  I S  

undisputed that Ashville does not share 11s zip code or yellow pages with Columbus. 

Thus, despite the best efforts of the Joint Petitioners, a majonty of the Tuck sub-factors 

are virtually uncontested and indicate conclusively Ashville’s independence. Of the remaining 

T ~ r d  sub-factors, moreover, the Joint Petitioners’ arguments against Ashville’s independence are 

unconbincing 

The Excnf  to Which Residenls Work Elsewhere ~ The Joint Petitioners irrelevantly 
cite reccnt residential development i n  Ashville and claim that i t  IS a “bedroom 
community” of Columbus Yet the Joint Petitioners concede that according to the 
2000 U S. Census, 39% of Ashville residents work in Pickaway County, where 
Ashville is 1ocated.l’ This is a much higher percentage ofresidents working in the 
community than approved i n  other allotment cases.2’ 

With respect LO the relevant advertising market, in the letter submitted with Clear 
Channel’s original Tuck showmg, the village administrator states that Ashville 
busiiicsses are more likely to advertise in the Circleville Herald as opposed to the 
Columbus newspaper.24 In t c m s  of other media, the village administrator’s comment 
regarding advertising naturally leads to the conclusion that Ashville residents rely on 
the Circleville Hcrald as opposed to the Columbus newspaper. As the village 
administrator’s lctter notes, moreover, Ashville’s media includes a village website 
(http://www ashvilleohio net) 

31 

~~ Sre (’imiment, at 6 

’‘ SPC.  ?A’ .  H I ~ I ~ ~ A I , I / / ~ ,  Lo fotrc,., Nircogrlocher and Wi/Ii\. Tcxu\. and Lake Charles, Lou~sianu, 16 FCC Rcd 19597 
(2001) (apprvbiiig reallotment w i t h  27% of ihe uork force remaining in the smaller community for work) 

x See Kciponse a i  Exhibit 3 
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Ultimately, the Joint Petitioners are unable to raise any serious doubt regarding 

Ashvillc’s indcpendcnce from Columbus On this record, at least a majority ~ and more 

probably all eight ~ o f  the Tuck ractors wjeigh i n  favor of a finding that Ashville is an 

indcpcndciit conimunity entitled to a first local service. 

CONCLUSION 

Nothing in the Joint Petitioners’ comments warrants undoing the Commission’s 

reallotinent of Channel 227B to Aslivillc. The petition for reconsideration of that action should 

be denied 

Respectfully submitted, 

CAPSTAR TX LIMITED PARTNERSHIP 

Evan Sl Henschel 
Wiley Rein &Fielding LLP 
1776 K Street NW 
Washington, DC 20006 
TEL: 202 719.7000 
FAX 202.719.7049 

Datcd A u g s t  13,2003 
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Certificate of Service 

I ,  Wcndy _I Marcus, hcrcby ccrtify that on August 13,2003, I caused a copy of thc 

foregoing Reply to Comments in Response to Request for Supplemental Information to hc 

mailcd v i a  first-class postage prepaid mail to the following 

Margarel L Tobey 
Morrison &L Foersler, LLP 
2000 Pennsylvania Ave , N W 
Washington, DC 20006 

Roherl Hayne 
Media Bureau 
Federal Cominunications Coinmission 
The Portals 
145 TwelTtIi Street, S W 
12"' Skeet Lobby, TW-A325 
Washin@.m, DC 20554 

HarryF Cole 
Fletcher, Heald & Hildreth 
I 300 N .  I 7'" Street 
Arlington, V A  22209 
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